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11.11

11.12

On receipt of statements provided under paragraphs 11.6 and 11.7 and on
completion of the audit of the accounts of ICSTIS for 2003, the Auditors will
recalculate each network operator’s (including those falling within paragraph
11.5) Applicable Percentage to the Expenditure Budget, based on their Actual
Total Revenue and their actual Contribution to ICSTIS during 2003.
ICSTIS will issue invoices and credit notes reflecting the adjustments to be
made under paragraph 11.10 as soon as is reasonably practicable after receipt
of the Auditors’ recalculation, and the sums due to or from ICSTIS shall be
payable within 30 days thereafter.
The Contributions and payments of the network operators shall be exclusive of
VAT, which shall be added to invoices at the appropriate rate in force from time
to time.
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APPEALS AGAINST ICSTIS ADJUDICATIONS

The ICSTIS Code of Practice (Tenth Edition) provides a right of appeal for
service providers, applicants for permission or named individuals (as defined in
the Code) who are aggrieved by an ICSTIS decision or determination. The
relevant provisions in the ICSTIS Code of Practice (Tenth Edition) are as follows:
“7.11 APPEALS
7.11.1 Applicants may, after an oral hearing at which the Applicant or his
representative has appeared, appeal against ICSTIS’ decisions and
adjudications (other than any adjudication by consent) to the
Independent Appeals Body (‘IAB’) on the following grounds:
• the disputed decision was based on error of fact,
• the disputed decision was wrong in law, or
• ICSTIS exercised its discretion incorrectly in reaching its decision.
7.11.2 In order to institute an appeal, the Applicant must provide a written
notice of appeal setting out the grounds upon which the appeal is
made and the facts and matters upon which it is based, to be received
by the clerk to the IAB (‘the Clerk’) within 20 working days of the issue
of the ICSTIS adjudication or determination which is the subject of the
appeal.
7.11.3 The notice of appeal must be accompanied by:
• the written adjudication,
• the case bundle used at the ICSTIS oral hearing,
• a security deposit of £5,000 or an application (to be determined by
the Chairman of the IAB) to waive or reduce such a security deposit
setting out the grounds for such waiver or reduction,
• a description of any new evidence upon which the Applicant intends
to rely and which, for good reason, was previously unavailable,
• if the notice of appeal and/or any necessary accompanying
documents are being provided to the Clerk more than 20 working
days after the issue of the ICSTIS adjudication, then the Applicant
must also provide an application (to be determined by the Chairman
of the IAB) for the appeal to proceed, setting out the reasons for
the delay and the grounds for such application.
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7.11.4 If an Applicant or his representative failed to appear in person at
an oral hearing for good reason, but the oral hearing proceeded in his
absence and ICSTIS has refused to permit a further oral hearing, the
Applicant may apply to the Chairman of the IAB to request him to
require that ICSTIS holds a further oral hearing.”

If the Appellant has applied for a waiver or reduction in respect of the provision
of the required security deposit and/or for the appeal to proceed despite
having been made late, then as soon as reasonably practicable, the Tribunal
Chairman shall convene a hearing at which any such application shall be
considered and at which ICSTIS may be heard.

The procedures which follow are those laid down by the Independent Appeals
Body (‘IAB’) and are under its control.

In respect of an application for a waiver of the requirement to provide the security deposit, the Tribunal Chairman shall waive the deposit (or reduce the
required level of security) if he determines that there appears to be plain merit
in the grounds of appeal and that exceptional hardship will result from the
requirement that the security be provided.

The IAB is a body of persons independent of ICSTIS appointed to provide tribunals to hear appeals.
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In respect of an application for an appeal to proceed despite having been made
late, the Tribunal Chairman shall grant such application if he is satisfied that in
all the circumstances it is fair to do so and he may impose such conditions as he
sees fit as to the further conduct of the appeal or as to lodgement of security
for costs.

THE PROCEDURES OF THE INDEPENDENT
APPEALS BODY

The IAB is able to hear any appeal lodged with the clerk to the IAB (‘the Clerk’)
in accordance with the provisions of Section 7.11 of the ICSTIS Code of
Practice (Tenth Edition).
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The Clerk shall forthwith, upon receipt of the notice of appeal, provide a copy
of it and of the accompanying documents to the Chairman of the Independent
Appeals Body (‘the Chairman’) and to ICSTIS.

The enforcement of sanctions imposed by ICSTIS is not automatically suspended by the provision of a notice of appeal. An Appellant may apply to the
Tribunal Chairman, by written application to the Clerk, setting out the grounds
upon which the sanction should be suspended. The Clerk will forthwith provide
a copy to the Tribunal Chairman. The Tribunal Chairman will grant the application only if he is satisfied that not to do so would give rise to undue hardship,
and that to do so would not give rise to a significant risk of public harm. He shall
seek the views of ICSTIS on those matters prior to making a decision and may
convene a hearing to deal with such applications.

In the event that an Applicant was, for good reason, unable to attend an oral
hearing but the oral hearing proceeded in his absence, then the Applicant may
apply to the Chairman of the IAB. The Chairman shall obtain the views of the
Chairman of the hearing panel in writing, or in a hearing at which the Applicant
may also attend. The Chairman may require that ICSTIS provides a further oral
hearing. The Chairman shall have the discretion to award the costs of the application.
5
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REPRESENTATION

THE APPEAL TRIBUNAL

Upon receipt of a notice of appeal, the Chairman shall appoint an Appeal
Tribunal, consisting of three members, to deal with the appeal. The Chairman
or Deputy Chairman (if any) shall be the Chairman of the Tribunal (‘The Tribunal
Chairman’).
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ENFORCEMENT OF SANCTIONS
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The Appellant shall be entitled to appear before the Appeal Tribunal in person
and be represented.
ICSTIS shall attend as respondent to any appeal before the Appeal Tribunal and
may instruct a representative to act on its behalf.
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PRE-HEARING PROCESS

The Appellant shall then be entitled to address the Appeal Tribunal.

The Tribunal Chairman may, at his own discretion, or upon the application of
either party to the appeal, convene a conference of the parties at which he may
give such directions as he considers necessary for the fair and speedy hearing
of the appeal. Such directions may include, for example, directions for:

A witness in person may be cross-examined by the other party in the appeal.
A witness who has been cross-examined may be re-examined.

•
•
•
•
•
•

The Tribunal Chairman shall have the power to vary any of these procedures at
any time and to adjourn the hearing if satisfied that it is in the interests of
justice to do so.

the
the
the
the
the
the

The Tribunal Chairman may question any witness at any time.

admission of facts before the hearing,
disclosure of documents,
provision of expert reports,
exchange of written statements,
preparation of agreed bundles of documents,
submission and exchange of outline arguments.

If the Appellant is neither present nor represented at the hearing and the
Appeal Tribunal has no cause to believe there is a good reason for the
Appellant’s absence, the appeal may be dismissed.

Directions may be given as to the date by which such actions shall be taken.
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Not less than 10 working days before the date of the hearing of the appeal, the
Clerk shall send written notice of the day, time and place of the hearing of the
appeal to the last known address of the Appellant and to ICSTIS.
Within 5 working days of receipt of the notice specifying the date of the
hearing, both the Appellant and ICSTIS shall each inform the Clerk in writing of
whether they intend to appear at the hearing and the name of any person who
will be representing them at the hearing.
Neither party shall, without the consent of the other party or permission of the
Tribunal Chairman, call any witnesses or present any written statements or
other documents unless written notice has been given to the other side at least
5 working days before the hearing, together with a summary of what such
witnesses are expected to say and a copy of the statements or other
documents.
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ICSTIS shall then be entitled to respond to the case put by the Appellant and
to call such witnesses or present any written statements or other documents.
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The Appeal Tribunal shall be entitled to consider and act upon confidential
information without directly or indirectly disclosing to the Appellant (or ICSTIS
as the case may be) the source of that information provided that the Appellant
(or ICSTIS) is given a reasonable opportunity to rebut its substance.
9

ICSTIS CODE OF PRACTICE JANUARY 2004 (AMENDED JULY 2005)

RECORDING

A sound recording shall be made of the proceedings before the Appeal
Tribunal. Recordings will be made available to ICSTIS and the Appellant.
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PUBLIC HEARING

An appeal hearing shall be conducted in private, unless the Appellant or ICSTIS
otherwise requires. If an appeal hearing is in public, either party may request
that any part of the hearing be conducted in private and any such application
shall itself be heard in private.

THE HEARING

The Appellant shall outline the grounds of his appeal and call such witnesses
and refer to such documents as he is entitled to do.

CONFIDENTIAL INFORMATION
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COSTS OF HEARING

The Appeal Tribunal shall make such award for costs of the parties as it shall see
fit, subject to a maximum of £10,000 (inclusive of disbursements and VAT). In
addition, the Appeal Tribunal shall award the costs of the provision of the
Tribunal as it sees fit, subject to a maximum of £5,000 (inclusive of VAT).

ICSTIS CODE OF PRACTICE JANUARY 2004 (AMENDED JULY 2005)

69

12

POWERS OF THE APPEAL TRIBUNAL

The Appeal Tribunal shall consider all documentation and evidence produced at
the ICSTIS oral hearing and may, at its discretion, rehear any witness called
before the ICSTIS oral hearing and hear new evidence which for good reason
was not available at the ICSTIS oral hearing.
The Appeal Tribunal may:
•

•

•
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confirm, vary or rescind an adjudication or determination or any part
of it made by ICSTIS and substitute such other finding as it considers
appropriate,
confirm, vary or rescind any sanction imposed by ICSTIS pursuant to
its adjudication made following the oral hearing. For the avoidance of
doubt, the Appeal Tribunal may impose a greater sanction than that
imposed by ICSTIS provided that such a sanction could have been
imposed by ICSTIS.
confirm, vary or rescind the imposition of an administrative charge
made by ICSTIS.

DECISION AND PUBLICATION

The Appeal Tribunal shall, as soon as is practicable after the hearing, provide a
reasoned written decision. This written decision shall be published by ICSTIS.
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FURTHER APPEAL

There is no further appeal through ICSTIS’ procedures or those of the IAB.
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